No liability whatsoever can be accepted for any errors or omissions in this list nor for any adverse consequences of using it.

Contract Checklist

This list illustrates some of the types of issue which should be considered when negotiating contracts for the supply of computer hardware, software and services. It is not intended to be a definitive or complete list. Parties negotiating contracts should always consider the terms and conditions in depth and obtain appropriate legal advice. No liability whatsoever can be accepted for any errors or omissions in this list nor for any adverse consequences of using it.

Contract Attachments - various pre-contractual documents and statements may be explicitly or implicitly included in the contract (make sure their status is clear)
· Vendor correspondence

· Vendor literature and advertising

· Notes of meetings between vendor and client

· Materials from vendor demonstrations, such as output reports

· Systems specifications

· The vendor’s financial statements

· All responses and other materials completed from the Request for Proposal (RFP), including the completed system requirements

· An Implementation Plan identifying the tasks to be completed, the assigned responsibilities and the scheduled completion dates

· Stated usage of named sub-contractors and specific named employees

· Other vendor representations

Terms of Agreement

· Initial terms

· Optional terms

· Renewal terms

· Relationship with vendor's sub-contractors

· Terms and conditions for transfer of personnel (eg with outsourcing contract)

Deliverables

· Design

· Hardware

· Networking provision, connectivity, ISP, portal connectivity

· Access to servers and facilities not owned by the client

· Software / programs

· Source code

· Programming and data standards (eg language, database, XML)

· Modifications

· Custom programming

· Application / transaction / business process outsourcing / facilities management services

· Supply of data and information

· Consultancy

· Support services

· Introduction of trading partners, suppliers, customers etc

· Documentation

· Training

· Enhancements and updates

· Initial support and maintenance

· Continuing support and maintenance

· Backup, recovery and disaster recovery provision

· Access to information and electronic support services

Delivery

· Timetable

· Delays (constituting contract default)

· Price reduction or penalty for delays (liquidated damages)

· Actual-cost damages for defaults (and any limit applied thereto)

· Trial period

Acceptance Criteria

· Thorough test data

· Functional tests

· User Acceptance Tests and criteria

· Integration tests and compatibility with connected systems including those of other partner organisations, customers and suppliers

· Performance tests

· Reliability tests

· Throughput / transaction times

· Run time

· Computer resources required

· Efficiency

· Standards of continuing performance

· Acceptance period

· Terms for operation where there are outstanding problems and no user final acceptance

Use and Ownership of Software, Hardware and Services

· Unlimited use

· Use by or extension to associated companies in same group, outsourcers, sub-contractors, customers, suppliers, other third parties

· Use and ownership of software on transfer of the business to new owners

· Ability to assign rental, maintenance and service contracts to new owners

· Continuing use of systems and provision of services if the business is placed into administration due to insolvency

· Upgrades and portability of software for client's future use

· Ownership of software customised to client's specifications

· Client's right to modify software package

· Effect of refusal of future modifications if unacceptable

Source Programs

· Access by client and sub-contractors to source programs

· Undertaking to maintain open source

· Source code and program documentation in escrow

Installation and Training

· Timeframe of installation 

· Amount of disruption to client's operations

· Minimum hardware and software configuration to be provided by client for vendor's hardware and software to operate upon or in conjunction with

· All appropriate education required by client to successfully implement and operate system

· Period of time that training will be available

· Training location

· Training costs

· Training curriculum

· Facilities required to provide training

Support and Maintenance

· Amount and nature of implementation support at no additional cost

· Cost of annual maintenance

· Guaranteed prices and nature for specified period

· Starting time for maintenance (eg after warranty period)

· Support the vendor can provide in the event of a disaster

Warranties of Vendor

· Commencement event of warranty period (installation, acceptance, etc.)

· Suitability of software for client's requirements

· Compliance with legislation and regulatory requirements (eg accounting standards, employment legislation, data privacy / protection, use by the disabled, access to data by authorised public bodies)

· Capacity to handle stated volume of transactions

· Ownership of software and hardware

· Vendor's right to license software

· Assurances regarding infringement

· Period of time vendor will keep software operational

· Correction of malfunctions

· Willingness to allow changes in the specifications or deliver additional items (subject to agreed terms and charges)

· Equipment configuration required for software

· Vendor's commitment to software and/or hardware maintenance

· Guarantee of support availability

· Service levels

· Call out times

· Escalation procedures

· Items explicitly or implicitly included or excluded from warranties (does itemisation of included items imply exclusion of anything else - "reverse limitation")

· Definition of basis for compensation and limits applied (eg contract price, actual damages, liquidated damages, capped limits, fault / no‑fault, force majeure, opportunity to cure, time and notice requirements)

· Definition of limits of accountability where parts of the overall solution are provided by the client or by other parties

Client's Rights and Safeguards

· Right to reproduce or otherwise make available reference documentation

· Right to disclose software to others

· Right to rescind agreement at any time prior to acceptance of system

· Right to terminate agreement, optionally with agreed notice period or at defined break points

· Right to transfer software with sale of computer

· Right to modify software

· Right to merge software into other program material

· Right of assignment

· Right to outsource

· Product liability insurance

· Performance bond

Confidentiality

· Client data

· Client's business methods and trade secrets

· Vendor-related information that is subject to non-disclosure

Infringement Provisions

· Vendor defends any suit brought against client

· Vendor pays costs and damages

· Vendor replaces infringing software

· Vendor indemnifies client for loss

Events Constituting Default

· Failure to deliver

· Failure of software or hardware to perform according to specifications

· Unreliability of software or hardware

· Failure of vendor to correct malfunctions within an agreed-on time period

· Failure of vendor to provide support services

· Bankruptcy of vendor

Default and Malfunction Remedies

· Termination of agreement

· Recovery of damages for costs incurred

· Liquidation of damages

· Refund of money paid and costs incurred

· Replacement of software or hardware by vendor

· Repair of software or hardware by vendor

· Payment by vendor for cost of repairing or replacing software or hardware by others

· Downtime credits

· Backup facility in the event of malfunction

· Time to correct malfunctions, which extends the warranty period

Price

· Fixed cost

· Time and material costs

· Rental basis

· Pricing basis and parameters eg per "seat" / by processor size / per transaction or event

· Optional and call off-charges (eg consultancy advice per day)

· Pricing of subsequent variations to the contracted specification and other additional work

· Renewal costs

· Other charges

· Quantity discounts (eg multiple or subsequent installations, reduced day rates after given number of days)

· Agreed discounts apply to which prices and charges (eg all elements discounted by agreed amount, or only the basic price is discounted with other charges based on full standard price)

· Price protection for future enhancements and support

· Pass through of future price reductions

· Pricing for upgrades or trade-in's

· Lease payments applied to purchase

· Charges or penalties for early termination (in the absence of default)

Payments

· Fixed dates

· Progress payments based on defined acceptance criteria

· Credit for delays

· Refund of money if agreed-on situation occurs

· Holdback

· Periodic payments and royalties

· Maintenance fees

Taxes

· Liability for taxes

· Place of contract - country / state taxes that apply

· Tax credits

Client-Vendor Relationship

· Vendor's status (eg independent contractor, not employee of client)

· Risk and reward sharing

· Vendor and/or third-party funding of capital requirements

· Creation of new legal entities to manage joint-venture relationships and partnerships

· Prohibition against assignment by vendor

· Prohibition against sub-contracting by vendor without client's consent

· Continuity during dispute

· Personnel recruitment policy - anti-poaching agreement

· Use of client's resources by vendor - eg office facilities, access to site, computers, software

Other Considerations

· Free trials or demonstrations

· Compensation for assisting vendor in developing or testing software

· Intellectual Property Rights - who owns anything created for the client (eg source code, text, images, information)

· Publicity and endorsements, eg right to refer to other party's name or situation in published materials

· Confidentiality during disputes / commitment not to make derogatory public statements

· Arbitration

· Termination procedures

· Terms and conditions for subsequent transfer or return of outsourced systems, personnel and services on termination of contract

· Inclusion of all side agreements in contract
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